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SECTION 1

Introduction
Australia’s industrial relations system is one of the most
centralised in the Western world. It has been for most of the
time since the establishment of the Commonwealth of Australia
in 1901. Only on rare occasions in a century have governments,
Labor or Coalition, seen fit to challenge the system.
In the early 1990s, following Labor’s
victory in the March 1993 election,
Paul Keating introduced enterprise
bargaining to provide greater
flexibility within the system. He
did so in the aftermath of a serious
recession and high unemployment.
After the 1996 election, John Howard
and Peter Reith embarked on further
decentralisation of industrial relations,
including the introduction of new
individual statutory agreements.
Then, in the mid-2000s, following
John Howard’s substantial win in
the October 2004 election, the
Coalition introduced the ill-fated
Work Choices legislation. The focus
was on easing unfair dismissals
regulation, increasing the role of
individual agreements and further
limiting compulsory arbitration.
One of the political difficulties with
the Work Choices reforms turned on
the fact that they came about at a
time when Australia’s economy was
strong and unemployment relatively

low. In short, Work Choices was not
seen as resolving a current problem
– a fact which made it difficult to sell
to the electorate.
Contrary to the mythology, Work
Choices did not dismantle the
centralised system – which explains
why the Fair Work legislation, which
replaced it, was implemented so
readily. Most of the legislative
infrastructure that supported a
centralised industrial tribunal making
binding award decisions remained
on the statute books. Moreover, the
WorkChoices Act ran for hundreds
of pages – and its numerous
sections must have been regulating
something. It had more to do with
moving the focus of regulation –
from the regulation of arbitration to
the regulation of bargaining – than
with deregulation.
Indeed, there is a strong argument
that the Howard Government’s use
of the corporations power of the
Constitution to implement Work
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Choices buttressed the eventual
resurgence of centralisation by
extending the reach of the federal
award system as the default for
workplaces across the country.

and Arbitration Commission. By
2010, the relevant figure for Fair
Work Australia (FWA) – later to be
renamed the Fair Work Commission –
was close to 90 per cent.

Labor’s commitment to abandon
Work Choices was central to
Kevin Rudd’s landslide victory in
November 2007. The task was
undertaken by the Deputy Prime
Minister Julia Gillard in her capacity
as Minister for Employment and
Workplace Relations.

Secondly, between 1992 and 2012,
the proportion of employees who
were trade union members fell from
around 40 per cent to 18 per cent
– with the proportion in the private
sector workforce down to around
13 per cent (Chart 1).

The Rudd/Gillard changes, as
embodied in the Fair Work Act, had
the effect not only of junking Work
Choices but also of dismantling
many of the earlier Howard reforms
and some of the Keating reforms,
built as they were on the ethos that
centralised wage fixing should have
a diminishing role and focus largely
on a safety net.
Despite increased recognition of
collective bargaining, industrial
relations in Australia is now more
centralised and regulated than
it was a quarter of a century ago.
This is despite the fact that the
Australian economy is more diverse,
more reliant on small business
growth and operating in a more
competitive global marketplace.
Two facts illustrate the point.
In the 1990s, around a third of awards
in Australia came within the ambit of
the old Commonwealth Conciliation
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Yet, courtesy of privileges embedded
in the system, the Australian Council
of Trade Unions (ACTU) can now
claim that unions negotiate on behalf
of some 60 per cent of the workforce.
Thus the institutional sway of the
union movement has been preserved
(and in some cases enhanced) even
while trade union membership has
declined dramatically.
In short, the Fair Work Act has
effectively revived the power of the
trade union movement, the award
system and the Commonwealth’s
industrial tribunal in the form of the
Fair Work Commission.
Academic Andrew Stewart’s guide
to the current industrial relations
system titled Stewart’s Guide to
Employment Law (The Federation
Press, 2013) sets out the long arm
of the Commonwealth’s regulatory
reach. The powers exercised by the
Fair Work Commission include:
• adjusting minimum wage rates

Union power up, union membership down

Chart 1
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• reviewing and updating so-called
“modern awards”
• policing industrial action
• helping to resolve bargaining
disputes, including in some cases
through compulsory arbitration
• scrutinising and approving
enterprise agreements
• resolving disputes arising under
awards, agreements or National
Employment Standards, where
parties agree to such a role
• determining unfair dismissal
claims.
Further powers have since
been conferred by the Gillard
Government’s 2013 legislative
changes to the Fair Work Act.

Industrial relations
in Australia is now
more centralised and
regulated than it was
a quarter of a century
ago. This is despite the
fact that the Australian
economy is more diverse,
more reliant on small
business growth and
operating in a more
competitive global
marketplace.
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In addition, there are the National
Employment Standards themselves,
enshrined in the Fair Work Act
– covering such entitlements as
maximum working hours, rights
to request flexible working
arrangements, parental leave,
annual leave, community service
leave and a number of other
matters. These apply to all national
system employees and are an
expanded version of the minimum
standards formerly provided by the
Howard Government’s Workplace
Relations Act.
In 1990, the system was
characterised by one centralised
tier of regulation – the compulsory
award arbitration system. Now
there are three layers of centralised
regulation – centralised legislative
standards, centralised arbitrated
awards and nationally regulated
collective bargaining.
As Stewart notes, the Fair Work
Commission has taken on virtually
all the institutional trappings of
its immediate predecessor, the
Australian Industrial Relations
Commission (AIRC).
It has a President, Deputy
Presidents and Commissioners,
and (from 2013) two Vice
Presidents as well. There are
still Full Benches of (usually)
three members to hear appeals
from decisions given by single
members. Importantly too, FWA’s
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initial members in 2009 were
drawn from the AIRC.
Writing in 2009, Michael Stutchbury
made the additional point that
the members of the most recent
Commonwealth “umpire” worked
out of the same offices as the old
AIRC, while the website contained
the AIRC’s annual reports and even
the Richard Kirby archives of the
tribunal’s 105-year history (The
Australian, 7 July 2009).
Then there is the Fair Work
Ombudsman (FWO), the
compliance branch of the system. All
told there are around 300 Fair Work
inspectors with powers to enter
workplaces, investigate breaches
and launch prosecutions. As Andrew
Stewart notes, since its inception the
FWO “has been an extremely active
and visible agency, among other
things conducting ‘campaigns’ that
target particular industries or issues
and that often involve auditing
selected employers”.
Today, support for centralised
industrial relations is an article of
faith throughout much of Australia.
However, the new Minister for
Employment, Senator Eric Abetz,
has re-stated Prime Minister Tony
Abbott’s commitment to initiate
a Productivity Commission
review of the industrial relations
system – with a view to taking
findings which it might make to the
election scheduled for late 2016. In

other words, industrial relations
is on the political agenda for this
parliamentary term – albeit only if
major change may be implemented
in the Coalition’s subsequent term, if
it is re-elected.
In interviews for this Monograph,
it was apparent that the likes
of Justice Iain Ross (President of
the Fair Work Commission) and
Ged Kearney (President of the
ACTU) seem to regard Australia’s
centralised industrial relations
system as the best available. Neither
sees the need for reform. It is not so
much an attitude of complacency
but rather the affirmation of faith
which they acquired early in life and
which they continue to attest today.
Neither believes that the existing
system might be counter-productive
by leading to higher levels of
unemployment and underemployment. Both regard Australia’s
labour market laws, regulations and
institutions as operating primarily
for societal benefit, immune from
unintended adverse consequences
for employment, productivity and
hence growth in living standards.
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SECTION 2

Unemployment, under-employment
and centralised industrial relations
Certainly Australia’s economy is one of the best in the OECD.
And so it should be. The so-called Global Financial Crisis
is perhaps more accurately described from an Australian
perspective as the North Atlantic Recession.
Australia’s major trading partners
– in particular, China – held up well
through the downturn of late 2008/
early 2009 and its immediate
aftermath. Indeed, Australia went
on to record probably the highest
terms of trade (i.e. the price of
exports measured against the price
of imports) in its history – and
certainly since the Gold Rush of the
mid 19th Century.
The question turns not on whether
the Australian economy is in relatively
good shape but, rather, on whether
it could and should be doing better
now – and whether it is flexible
enough to deal with unemployment
and under-employment.

Economic growth has fallen
below trend over 2013. Australia’s
unemployment rate in October
2013, at 5.7 per cent, is relatively
low, judged by world standards. Yet
it is about one-third higher than
the prevailing rate at the end of
John Howard’s government in late
2007. Moreover, unemployment was
predicted in Labor’s last budget to
rise to 6.25 per cent by the middle
of 2014. This is a matter for concern.
So is the fact that, according to the
Australian Bureau of Statistics (ABS),
the participation rate – the share of
the working-age population either
working or looking for work – is
lower than it has been for some
years (Chart 2).

UNEMPLOYMENT, UNDER-EMPLOYMENT & CENTRALISED INDUSTRIAL RELATIONS
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Chart 2
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And there is the little discussed issue
of under-employment. According
to the ABS, under-employment
reflects the number of people who
want, and are available for, more
hours of work than they currently
have – expressed as a proportion of
the total labour force. The underemployment rate does not include
discouraged job seekers who have
taken themselves out of the labour
market. It measures those who are
fit for work – and want to do more
hours than are currently available.
In August 2013, approximately
950,000 Australians were underemployed. Under-employment
is higher among females than
males and is highest among young
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Australians aged 15-24. The OECD
acknowledged Australia’s high
under-employment rate in its July
2013 report titled Employment
Outlook 2013: How Does Australia
Compare? :
In 2009, a record 8 per cent of
all employees were in part-time
work but wanted to work more
hours, and this problem continues.
The reasons are not well-known
but in some cases employers
economise on hours because the
minimum wage keeps the hourly
wage high, and in some cases the
benefit and employment systems
may promote part-time work
outcomes more than they do in
other countries.

In its report, the OECD also
suggested that the dismissals
legislation under the Fair Work
Act – aimed at unfair dismissal
– discourages innovation and
productivity growth. As the report
puts it:
As many as one-third of the
OECD countries made regulations
concerning dismissals less
stringent since the onset of the
Global Financial Crisis in 2007.
By contrast, the Fair Work Act
in 2009 increased severance
pay for long service workers in
Australia, and introduced a new
provision preventing employers
from dismissing a worker on the
basis of redundancy without first
considering opportunities for
redeployment within the company
or an associated entity of the
company. The implied definition
of genuine redundancy is one of
the most restrictive in the OECD.
Moreover, the size threshold
for exemption from the main
employment protection provisions
was reduced from 100 to 15
workers. … Dismissals regulation,
by discouraging firms from taking
up risky innovative ventures, can
have negative consequences for
productivity growth.
Australia’s unfair dismissals
regulation today more closely
resembles systems prevailing in the
highly regulated/high unemployment
nations of the Euro Zone than

in traditionally more dynamic
economies, not just in Asia but in the
English-speaking world as well.
Australia’s relatively high hourly
minimum wage rate, its high
penalty loadings on Saturdays and
particularly Sundays and the unfair
dismissals legislation are directly
related to high youth unemployment
and under-employment in Australia.
In particular, they impact heavily on
services industries, especially those
like retail, catering, hospitality and
tourism where many Australians
work and where small businesses
operate on very tight margins.
The October 2013 report of the
Council of Australian Governments
(COAG) Reform Council, titled
Skills in Australia 2012: Five years
of performance, drew attention to
Australia’s disturbingly high level of
youth unemployment. It found that
more than 27 per cent of 17-24 year
olds are neither in work nor full-time
study. This figure has worsened in the
last five years – under the Fair Work
Act as implemented by Labor Prime
Ministers Kevin Rudd and Julia Gillard.
In October 2013, according to ABS
figures, the youth unemployment
rate was 17.1 per cent – compared
with 13.3 per cent five years earlier.
Iain Ross, Ged Kearney and the like
are fine, well-motivated people. The
same can be said for former Prime
Ministers Rudd and Gillard. Yet
neither can it be argued that their
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focus has been on how to bring
about a climate where unemployed
or under-employed Australians –
particularly those of a young age,
modest educational standards
and poor English language skills
and resident in the outer suburbs
and regional centres – can obtain
permanent work, whether full-time
or part-time.
To put it politely, the focus has
been elsewhere. The overwhelming
influence exercised by the trade
union movement in supporting
Julia Gillard’s prime ministership
illustrates the point. Peter Hartcher
has outlined the weight of union
influence, especially in the aftermath
of a November 2011 lunch at Kirribilli
House where the former Prime
Minister hosted ACTU Secretary
Dave Oliver and the heads of
Australia’s main trade unions
(The Sydney Morning Herald, 19
November 2013).
As reported by Hartcher, Dave Oliver
began the meeting with a log of
demands. Julia Gillard responded
by setting up the machinery to deal
with priority items. Former ACTU
President Martin Ferguson (the
Resources Minister at the time)
labelled the result a “second Kirribilli
agreement … It was the death knell
of her government. She gave the
unions everything they wanted.”
More generally, the focus of the
Fair Work Commission, the ACTU
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and the Labor Party invariably
turns on the evident good cause of
improving the pay and conditions
of those already in employment.
This concentration on labour
market “insiders” means that there
is little focus on labour market
“outsiders”, the unemployed and
under-employed who are invariably
regarded as someone else’s
responsibility – usually that
of government or privately run
welfare agencies.
They are not. The fact is that
Australia’s highly regulated and
centralised industrial relations
system has the unintended
consequence of preventing
the less job-ready members of
Australian society from obtaining
a chance of gaining permanent
or even casual work. This is an
unfashionable statement – but a
true one, nevertheless. Here’s an
unfashionable example.
Take a city like Launceston in
northern Tasmania. Tasmania,
especially in the north which does
not enjoy the public sector jobs
which prevail around Hobart, has
a weak economy along with the
highest unemployment rate in
Australia. In part, this is due to
historical causes. However, in part, it
reflects the successful campaigns of
the Greens in Tasmania against such
traditional industries as forestry
and mining – along with the fact
that illiteracy levels in the State are

Former Prime Minister Julia Gillard and ACTU Secretary Dave Oliver at the
2012 ACTU Congress. (James Croucher/Newspix)

significantly higher than on the
Australian mainland.
Now, take the case of two 18 year
old Australians called, say, Hussein
and Jill. Both left school early and
neither has experienced permanent
employment. Hussein wants to work
in the car sales industry and is willing
to start doing basic jobs. Jill wants to
work in catering. Both wish to stay
in Launceston on account of family
connections and since the cost of
living (including work-related travel
expenses) is cheaper in Launceston
than in a big city like Melbourne.
Bill, a car distributor, is considering

creating an extra position. So is
Ruth, who runs a small restaurant.
They interview Hussein and Jill
respectively. And then comes the
decision. In view of Australia’s high
minimum wage – which is the same
in relatively low-cost Launceston
as in high-cost Melbourne – should
they take the risk?
Especially since Hussein and Jill have
left school early and are currently
neither employed nor studying. And
especially since, if the appointments
do not work out as planned, either
or both might resort to an unfair
dismissal claim after a period in the
job. Moreover, in Sue’s case there is
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the high cost of employing anyone
– even someone who has completed
Year 12 and has employment
experience – in the restaurant
industry due to weekend penalty
rates, particularly on Sundays.

Australia’s highly
regulated and
centralised industrial
relations system has the
unintended consequence
of preventing the less
job-ready members of
Australian society from
obtaining a chance of
gaining permanent or
even casual work. This
is an unfashionable
statement – but a true
one, nevertheless.

In recent times, restaurants are
shutting down. The Sunday Age
reported on 4 August 2013 that
almost 1500 Victorian restaurants
had closed over the previous year.
John Hart, the Chief Executive
Officer of the Restaurant and
Catering organisation, told the
ABC AM program on 5 November
2013 that half of the restaurant
businesses in Australia now close
on Sundays – due to the prohibitive
penalty rates that apply on that day.
In spite of such economic realities,
on 10 October 2013 the Fair Work
Commission upheld the penalty
rates which prevail in the restaurant
and catering industry – a decision
which has been appealed.
And here’s the problem. The
chances of Hussein and Jill
obtaining employment with Bill
and Ruth have been adversely
affected by decisions reached by
the Fair Work Commission – usually
after hearing submissions from a
trade union in its legal capacity as
a registered organisation. No one
represents the unemployed – or
indeed, the under-employed – in
such hearings.
In a very real sense they are off the
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agenda. Not because of any ill-will
or even conscious decisions. But
because the industrial relations
system is set up to regulate the pay
and conditions of those in work
– not those who are out of work,
even if there is a causal relationship
between their predicament and
the decisions that govern pay and
conditions by the members of the
contemporary Industrial Relations
Club – the Fair Work Commission,
the Fair Work Ombudsman and the
ACTU and its affiliated registered
organisations.
Once upon a time, employer
organisations were part of the IR
Club – but this has not been the
case for around a quarter of a
century since the formation of the
Business Council of Australia (BCA)
and the advocacy undertaken by the
Australian Chamber of Commerce
and Industry which covers medium
to small business.
The re-regulation of Australia’s
industrial relations system, which
occurred on Labor’s watch, has
contributed to the fact that Australia
has become an expensive country in
which to do business. Late last year,
Ian Bauert (Rio Tinto’s Managing
Director – China) commented: “It
is instructive that five years ago
Australia was considered the
cheapest place for Rio Tinto to
do business, now it is the most
expensive.” Rio Tinto is one of the
world’s major mining companies with

operations in more than 40 countries.
And then there is General Motors
(GM) Holden, a challenged car
manufacturer which enjoys
considerable government support.
Early this year, GM Holden’s
Managing Director Mike Devereux
said that Australia was “among the
most expensive places to build cars
anywhere on the planet”.
Of course, it is in Australia’s
interests – and that of its citizens
and residents – to be a high income
nation. Provided the high incomes
reflect profitable firms and high
levels of productivity. Wages and
conditions which are out of line with
those experienced by our major
competitors among the OECD
nations make no sense at all. They
contribute to unemployment and
under-employment. And they make
Australian firms less competitive in
the global economy.
The Melbourne based economist and
one-time Treasury Deputy Secretary
Des Moore earlier this year wrote to
The Weekend Australian (13-14 July
2013) concerning the adverse effects
on productivity caused by restrictive
trade union actions under the Fair
Work Act:
...since the Fair Work Act was
introduced, labour productivity
has grown at a much slower
rate than before and the more
comprehensive measure – multifactor productivity – has actually
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fallen. Little wonder that OECD
data shows that Australia’s real
unit labour costs have over the
same period also risen by more
than 35 per cent relative to other
countries.
Maurice Newman, the chairman
of the Prime Minister’s Business
Advisory Council, spelt out the harsh
reality of the high cost of doing
business in Australia in a speech
to CEDA in Sydney on 11 November
2013. He made the following point
on labour costs:
Right now, one of the issues even
for efficient producers is the high
cost of getting goods to market.
For example, the cost of sending
products from Hobart to Brisbane
is the same as transporting them
from Amsterdam to Brisbane. This
is largely due to anti-competitive
coastal shipping arrangements
in Australia which the previous
government strengthened under
union pressure and relatively high
wage costs. For example, some
dockworkers can earn more than
$150,000 a year while harbour
pilots take home $250,000 a year
for three days work. Locomotive
drivers in Queensland are paid
three times what their American
counterparts receive. These
examples are random and
anecdotal but they do make
the point.
And if you think I have been
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selective, consider Australia’s
minimum wage at US$33,355
for a 38-hour week against
other countries with mature
economies. For instance, Canada,
our closest competitor has a
minimum wage of US$22,766, for
a 44 hour week. The European
minimum is around US$22,000,
New Zealand is $US23,000 and
the United States, US$15,000,
all rounded and for 40 hour
weeks. A British worker receives
about US$20,000 for a 38.2 hour
week. On top of our minimum
awards Australian employers
must pay 10 per cent of their
payroll in workers compensation
insurance premiums, a 9.25 per
cent compulsory superannuation
surcharge, sick leave, overtime
penalty rates and holiday loadings.
The following morning, viewers of
the ABC1 News Breakfast program
were invited to send in comments
on Maurice Newman’s address. A
certain Joy summed up much of the
reaction in her message: “No one
is going to be ‘comfy and relaxed’
if half of us are going broke; being
Australian includes a dignified wage.”
I came across a very similar view
when appearing on the ABC1
Insiders program on 3 November
2013 with Barrie Cassidy (presenter),
Malcolm Farr and Laura Tingle.
When discussion turned to the
need for additional government
assistance for GM Holden to

preserve jobs in Adelaide and
Melbourne, Malcolm Farr ran a
similar line to Joy:
Gerard Henderson: The other
longer term issue [about GM
Holden] is that virtually no
one wants to discuss the very
high cost of doing business in
Australia now. We’ve become,
particularly in the last five or six
years, a very expensive country
in which to do business. And that
applies to the car industry and
other industries as well – some
cope better than others.
Barrie Cassidy: Because of wage
costs?
Gerard Henderson: Well, wages
and conditions. I mean, you’ve got
to remember conditions here....
When the car industry was set up
in South Australia in the 1960s
and the 1950s...it was a protected
industry but it was regarded as
a low cost industry. It didn’t end
up that way – it’s become a very
expensive to maintain.
Barrie Cassidy: But the
government’s not about to do
anything about that.
Gerard Henderson: No, I don’t
think they are. But I think it ought
to be discussed.
Malcolm Farr: I don’t think either
side wants Australia to be a lowwage economy – does it?

Some influential journalists
like Malcolm Farr equate
the need for Australia to be
internationally competitive
with low wages. Malcolm Farr’s
analysis also overlooks the fact
that the unemployment benefit is
substantially lower than even the
minimum wage.
Of course, high wages are preferable
to low wages. But only if they can
be sustained; and they can only be
sustained by high productivity and
profitable firms.
The centralised industrial relations
system is not, by definition, focused
on individual industries – let alone
individual enterprises. And yet,
in setting the minimum hourly
rate – and in presiding over awards
negotiated between businesses and
registered trade unions – the Fair
Work Commission plays a key role in
the Australian economy.
In March 2012, Bill Shorten (in his
capacity as Minister for Workplace
Relations) spoke at the swearing
in of Justice Iain Ross as President
of what was then called Fair
Work Australia (now the Fair
Work Commission). Mr Shorten
was quoted as saying that the
Commission is a “key national
institution” which is “as important
as the Reserve Bank”. In a sense,
Bill Shorten’s reflection was accurate.
It’s just that, unlike the Reserve
Bank of Australia (RBA), the Fair
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Work Commission is not staffed by
economists. Nor, unlike the RBA,
does it give precedence to the likely
economic outcomes of its decisions.

High wages are
preferable to low wages.
But only if they can be
sustained; and they can
only be sustained by
high productivity and
profitable firms.

Bill Shorten praised Justice Ross for
“being increasingly prepared to reach
out to all parties to find common
ground and resolve disputes”.
However, the resolution of such
disputes sometimes has economic
consequences which affect not only
the parties concerned but the
nation as a whole.
Iain Ross and his colleagues believe
that they are doing good work.
So does Ged Kearney and her
colleagues. But the return of the
Industrial Relations Club, consequent
upon the defeat of John Howard’s
industrial relations reform agenda
and the junking of Work Choices,
has led to a situation where – once
again – key decisions which affect
Australia’s competitiveness on world
markets are being made by wellmeaning men and women who have
no particular economic expertise and
scant business experience.
There was a time – during the very
successful years of the Hawke/
Keating Labor government – when
leading trade union officials like
Bill Kelty, Simon Crean and Martin
Ferguson understood sustainable
income growth can only come from
productivity increases. This, alas, is not
the understanding of contemporary
leading figures in the ACTU.
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The reality of Australia’s centralised
industrial relations system today is
not dramatically different from
that which existed when I came
face-to-face with the Industrial
Relations Club for the first time
three decades ago.
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SECTION

03
Four years in
the Industrial
Relations Club
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SECTION 3

Four years in the Industrial
Relations Club
Groucho Marx once joked that he did not want to be a member
of the club which would accept him. Three decades ago my
predicament was that I (temporarily) needed to remain a
member of an institution which I had come to doubt – namely
the Industrial Relations Club.
I joined the awards division of
the Industrial Relations Bureau
(IRB) in January 1980. The IRB
was set up by Malcolm Fraser’s
Coalition government and came
into operation in March 1978. When
the IRB was abolished by Bob
Hawke’s Labor government in
June 1983, I was transferred to the
arbitration inspectorate division of
the Department of Employment and
Industrial Relations (DEIR). This was
one of the few areas of the DEIR’s
central office at the time which was
located in Melbourne.
Working in the awards areas at
the IRB and later the DEIR gave
me a particular insight into how
Australia’s industrial relations
system operated in determining not
only the pay but more importantly
the conditions of work of the
overwhelming majority of Australian
employees. During the recession of

the early 1980s, I became concerned
that industrial relations regulation
was sending businesses broke and
putting Australians out of work.
I decided to drop a bucket on the
system, in a somewhat irreverent
tone. So, on a late August afternoon
in 1983, I headed to the Melbourne
GPO. In two envelopes – one
addressed to Des Keegan at The
Australian in Sydney, the other to
Anne Summers at the Australian
Financial Review’s office in
Parliament House, Canberra – I had
placed a copy of an article titled
“The Industrial Relations Club”, which
was to appear a couple of days
later in the September 1983 issue of
Quadrant magazine.
I still remember the apprehension
as I despatched the envelopes.
My wife Anne, who was a deputy
principal at a Catholic secondary
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school, supported my decision. But
I was a middle level public servant,
with two school aged children, at
a time when Australia was just
beginning to come out of the
recession of the early 1980s. Put
simply, there were not many similar
jobs around in Melbourne if my
superiors objected to my critique
of them and their associates and
terminated my position. Especially
since I had been a staffer in Malcolm
Fraser’s government (working
for Kevin Newman, now perhaps
best remembered as the father
of Queensland Premier Campbell
Newman) from the beginning of
1976 to the end of 1979.
Bob Hawke had become Prime
Minister in March 1983 pledging
nationwide consensus and intent on
implementing an Accord between
the trade union movement and big
business. At that time, the extremely
popular Bob Hawke was a life-time
member of the IR Club due to his
long service in the ACTU. In late 1983
there were not many employment
opportunities for former Liberal Party
staffers with unfashionable views on
economics and industrial relations.
After despatching my article, I
walked to Flinders Street and caught
the tram home to Hawthorn – while
considering what, if anything, would
result from my actions.
I did not invent the phrase “Industrial
Relations Club”. It seems to have
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emerged as a term of affection
which was later used as a criticism
by the very few contemporary
critics of the system – who included
the academic Gerry Gutman along
with journalists Des Keegan, Terry
McCrann, P.P. McGuinness and Alan
Wood. However, my Quadrant article
certainly popularised the term –
which I defined as follows:
Industrial relations in Australia
takes place in a club-like
atmosphere. The Club’s high
priests preside on the Conciliation
and Arbitration Commission. The
majority of members of the IR
Club are Melbourne-based; those
who are not have reciprocal
rights. The key IR institutions
are located in Melbourne – the
Commission, Industrial Registry,
Australian Council of Trade
Unions (ACTU), Confederation
of Australian Industry (CAI) and
(until recently) the Department
of Industrial Relations.... The
Industrial Relations Society
(which exists in all States as well
as in the ACT and the Northern
Territory) acts as a focal point
for Club activities. At its many
and varied functions can be
found members of employer and
employee organisations, public
servants, academics, journalists
and industrial lawyers – all of
whom have a vested interest in
the perpetuation of the system.
As a public servant in the Industrial

The old IR Club celebrates the 50th anniversary of the ACTU.
From left, Sir John Moore, Harold Souler, Bob Hawke, George Polites,
Gough Whitlam and Sir Richard Kirby. (News Ltd / Newspix)

Relations Bureau and, later, the
Department of Employment and
Industrial Relations, I played a
bit part in the IR Club. Moreover,
I had some dealings with the
Conciliation and Arbitration
Commission and the Industrial
Registrar. Also, at Industrial
Relations Society functions I mixed
with public servants, trade union
officials, employer representatives,
academics, journalists and lawyers
who specialised in industrial relations.

some considered to be a matter of
self-congratulation. This was not
surprising since few had worked in
government at the political level, or
in business where difficult decisions
have to be made against tight
deadlines and strict economic criteria.
And virtually all those who gathered
at IR Society functions believed that
there was no problem incapable of
being resolved, or at least mitigated,
by more government enacted
legislation or regulation.

I found the overwhelming
majority of my colleagues to be
conscientious, pleasant and wellmeaning. It was just that they had
little economic sense – a fact which

I recognised this indifference to
economics and love of regulation
from my earlier career as an
academic. For three years, from early
1973, I had a contract as a senior
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tutor in the Politics Department at
La Trobe University – having been
encouraged to apply for the position
by Professor Hugo Wolfsohn. Most
of my colleagues held lectureships
or above – which meant, at the time,
they were tenured.
I remember many discussions
with my friend Hugo about the
indifference of tenured La Trobe
University academics to the
incompetence of Gough Whitlam’s
Labor government, which had
come to office in December 1972.
Sure, Whitlam had the misfortune
to become Prime Minister shortly
before a world economic downturn.
Yet as such leading Labor identities
as Bob Hawke, Paul Keating, Bill
Hayden and Peter Walsh – among
others – later conceded, Whitlam
was a hopeless economic manager.
Most of my academic colleagues
were Whitlam supporters – with the
notable exception of Wolfsohn. He
had had much real life experience as
a Jewish refugee from Nazi Germany
who was sent on the Dunera to
Australia where he was interned for a
while as a German-born enemy alien.
After being released from detention,
he held various jobs before obtaining
an academic appointment at the
University of Melbourne.
There was little displeasure among
most of my La Trobe colleagues in
the early 1970s as inflation rose and
spending increased. After all, we
received quarterly wage increases to
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cover rises in the cost of living under
the centralised industrial relations
system and none of the tenured staff
faced the threat of unemployment.
I learnt then that there tends to be
a different mind-set between those
in secure public sector employment
and those who have to take their
chances in the market place. I was in
the latter category – without tenure
and on fixed term contact which
expired at the end of 1975. I left La
Trobe shortly after the dismissal of
the Whitlam government by the
Governor-General Sir John Kerr on
11 November 1975.
Over the Christmas/New Year period
of 1975-76, I obtained employment
at the West Brunswick Hotel. It was
run by former Essendon Australian
Football League player Ted Fordham
and his wife Sue. The previous
proprietor had been my school boy
hero John Coleman (1928-1973) – the
star Essendon full-forward between
1949 and suffering a career ending
injury in 1954. I finished up at the
West Brunswick Hotel in early 1976
after the Christmas/New Year season
of good cheer. Following some
weeks on unemployment benefits,
I applied for – and obtained – a
job with Kevin Newman, based in
Launceston. He was initially the
Minister for Repatriation in Malcolm
Fraser’s government. I remained his
private secretary in various portfolios
until the end of 1979 when Anne and
I decided to re-locate to Melbourne.

Returning to Melbourne in early
1980 to take up a position in the
Industrial Relations Bureau, I soon
experienced a similar mindset to the
one I had encountered at La Trobe
University some years previously
during the recession of 1974-75. It
was as if the recession of the early
1980s – which led to an official
unemployment rate at close to 10
per cent – was not happening. To
my public service colleagues with
tenured employment, the loss of a
job – followed by an application for
unemployment benefits – was not in
their past, present or anticipated life
experience.
Initially, at the Industrial Relations
Bureau and, subsequently at the
Department of Employment and
Industrial Relations, I decided not
to take any action which would
impact adversely on business. But I
noticed that some of my colleagues
were not similarly motivated. The
fact is that by insisting on the
strict observance of awards – as
laid down by the Conciliation and
Arbitration Commission – the IRB
and, later the DEIR, was putting
employers, particularly those in
medium and small business, in
a situation where they had little
alternative but to cut hours of
work or jobs – since wages and
conditions were laid down by the
centralised system.

There tends to be a
different mind-set
between those in secure
public sector employment
and those who have to
take their chances in
the market place.

At the time, many “black-market”
deals were in operation where
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I noticed that some of
my colleagues and their
associates in the IR Club
not only had scant time
for economics. More
seriously, they treated
large, medium and small
business – in which most
had never worked – with
disdain. It was as if
industrial relations was
some kind of “science”
located in a virtual world
in which economics did
not matter and which
business was an enemy
of workers.

workers took pay cuts or accepted a
reduction in standard hours in order
to retain their jobs along with those
of their work colleagues. These were
invariably arranged secretly – since
employers did not want to let their
competitors know that they were in
economic trouble and since workers
wanted to preserve as many jobs
as possible. But such private
arrangements were inconsistent
with the awards handed down by
the Conciliations and Arbitration
Commission and policed by the IRB
and the DEIR. Consequently, strict
award enforcement sometimes led
to job losses at a time of economic
recession. It made no sense.
During my time at the IRB/DEIR, I
attended a Melbourne dinner in
honour of Sir Richard Kirby (19042001) – the former president of
the Conciliation and Arbitration
Commission. Kirby’s speech, in part
mocking economics, was warmly
received by the audience. Around
this time a similar function was held
in Sydney with Sir Richard Kirby
and his successor Sir John Moore in
attendance. The star speaker that
night was Professor Kingsley Laffer,
an industrial relations academic.
According to reports, the learned
professor was cheered to the echo
when he attacked economists.
I noticed that some of my
colleagues and their associates in
the IR Club not only had scant time
for economics. More seriously, they
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treated large, medium and small
business – in which most had never
worked – with disdain. It was as if
industrial relations was some kind of
“science” located in a virtual world
in which economics did not matter
and which business was an enemy
of workers.
As a university student and as an
academic, I had little contact with
business. However, as a staffer in the
Fraser government – working out
of both Canberra and Launceston
– I got to know many people in
business, from the wealthiest in the
land to those running marginal small
enterprises. I understood that the
overwhelming majority of business
operators looked after employees as
best they could.

relations system which determined
wages and conditions for most
of the workforce but which was
presided over by regulators who
had scant knowledge of business
along with an evident disregard for
economics and who, unintentionally,
were creating unemployment. And
so, in late August 1983, I sent my
Quadrant essay – informed as it was
by internal knowledge – to a couple
of journalists.

Cardinal John Henry Newman once
said irreverently that the clerical
dominated Catholic Church needed
the laity – since it would look pretty
silly without it. It’s much the same
with business. Business needs, and
wants to retain, good employees
– since it cannot operate without
workers. This reality of life was not
understood by most of the public
servants, academics, journalists and
lawyers I came across in the IR Club.
Towards the end of my fourth year
in the IR bureaucracy, I decided to
use the phrase “Industrial Relations
Club” as a term of derision. My aim
was to make the point that Australia
had a highly regulated industrial

FOUR YEARS IN THE INDUSTRIAL RELATIONS CLUB 35

SECTION

04
John Howard and
Paul Keating take
on the IR Club

38 MINERALS COUNCIL OF AUSTRALIA

SECTION 4

John Howard and Paul Keating
take on the IR Club
I posted my letters to Des Keegan and Anne Summers by priority
paid post on Friday 26 August 1983. And waited, nervously.
Nothing on Monday. Nothing on Tuesday. Then, on Wednesday
31 August, Des Keegan’s “National Affairs” column in The
Australian was headed “A peek inside the IR club”.
It commenced:
The Australian “industrial relations
club” is so out of touch with
reality it is a major threat to sane
economic management and the
survival of federal governments.
This view is part of a trenchant
critique of the IR club in the
September issue of Quadrant
by Dr Gerard Henderson, a
senior public servant with the
Department of Industrial Relations.
Dr Henderson sketches stark
choices thrust on succeeding
governments struggling with
wages rises covered by union
muscle and sanctioned by the
Arbitration Commission. It is
refreshing to see these views
legitimised by a highly-qualified
insider in the industrial relations

field. Indeed, this is a very
daring article and one hopes
Dr Henderson can cope with
threats of spite from sinecurists
in the system.
In fact, I was not so “senior” within
the Department of Employment
and Industrial Relations. It seems
that my friend Ray Evans, who had
encouraged me to send my article to
Des Keegan, had somewhat boosted
my employment status in private
conversations with Keegan. Ray Evans
went on to establish the H.R. Nicholls
Society to advance the cause of
industrial relations reform and played
an important – if, so far, unheralded
– role in the economic reform
movement in the 1980s and 1990s.
It so happened that the same day
as the Keegan column appeared in

JOHN HOWARD AND PAUL KEATING TAKE ON THE IR CLUB 39

As Deputy Leader of the Opposition and Shadow Treasurer, John Howard took
up the case for a less regulated labour market from 1983. (Fairfax Syndication)

The Australian, John Howard was
scheduled to give his post-budget
address to the National Press Club in
Canberra in his capacity as Deputy
Leader of the Opposition and
Shadow Treasurer. John Howard read
the Keegan column that morning.
Also Quadrant editor Peter Coleman
(who happened to be the Liberal
Party MP for Wentworth) gave John
Howard a copy of my IR Club article
before his lunch-time address.
There was no reference to the Industrial
Relations Club in Howard’s written
National Press Club speech, which was
released on an embargoed basis to
the media. However, in the speech he
delivered from the podium, Howard
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criticised Henry Bournes Higgins
(1851-1929), the effective founder
of Australia’s centralised industrial
relations system and honorary
(deceased) patron of the IR Club.
Higgins effectively set the ethos of
industrial relations in Australia with
his famous Harvester Judgment of
1907 in which he sought to make
the wage system (not government)
the vehicle for social welfare policy
and in which he railed against “the
higgling of the market”. At the
time, Australia was a nation of only
around 5 million people heavily
dependent on world markets and in
no condition to stand against market
forces, higgling or otherwise.

In her “Canberra Observer” in the
Australian Financial Review on
2September 1983, Anne Summers
reported details of Howard’s critique
of Higgins and his legacy of the
previous Wednesday:
The industrial relations club has
come in for a bit of hiding in an
article by Dr Gerard Henderson
in the latest issue of Quadrant
magazine. Dr Henderson’s
article received a rave review
in Wednesdays’ Australian in a
comment column written by that
paper’s economics writer,
Mr D. Keegan. Interestingly enough,
it was after reading Mr Keegan’s
article, and especially his argument
that all that is wrong with our
industrial relations system rests
on the head of Henry Bournes
Higgins, that Mr Howard decided
to interpolate into his press club
speech his proposal that the good
judge’s ghost finally be put to rest.
The attack on Higgins was not in
the printed version of the speech
made available to the media.
Ironically enough, Dr Henderson
is an officer of the Department
of Employment and Industrial
Relations and it is some evidence
that the monolithic power of the
club is perhaps breaking down
that someone who in the past
would automatically be seen as
a member is saying such things
as “after about 80 years of almost
untrammelled influence in the

industrial relations field, the club
has little to show for its efforts”.
The controversy continued. On
Saturday 3 September 1983, the
Canberra Times commenced its
editorial, titled “Wage-Fixing An
Impediment” as follows:
On Wednesday, this week the
Deputy Leader of the Federal
Opposition and former Federal
Treasurer, Mr Howard, caused
a stir by saying that Australia’s
institutional wage-fixation
arrangements have become
the major single impediment
to resumption of high and
sustainable rate of economic
growth. It is true, of course.
Nobody but the trade unions
and some members of the Labor
Party would dispute it. Much of
the same argument is mounted
by an economist employed by the
Department of Employment and
Industrial Relations, Dr Gerard
Henderson, in the September
issue of Quadrant.
But not all the media was positive.In
his Sydney Morning Herald column
on 7 September 1985, journalist
Milton Cockburn suggested that,
in my Quadrant essay, I had given
the IR Club “quite sinister and
conspiratorial overtones”. In those
days, Cockburn was an ALP-ACTU
Accord man. He concluded:
One doesn’t have to be a member
or an initiate of the industrial
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relations club to remain agnostic
about the supposed superior
economic virtues of a more
decentralised system of wage
fixing. The rationale of the prices
and incomes accord is to try to
make 80 years of history work in
our favour.
The point was not that the IR
Club was about to be demolished
following withering criticism from
a Henderson/Howard/Keegan
trifecta. But rather that, for the
first time in around half a century,
the ethos of Australia’s centralised
industrial relations system had
been questioned. A process of delegitimisation had commenced.
My superiors in DEIR well understood
this. Shortly after John Howard’s
National Press Club speech, I
was summoned to the office of
Jim O’Shea, the head of DEIR’s
Industrial Relations and Arbitration
Inspectorate Division. I was advised
that my IR Club article had come to
the attention of the Minister (The
Hon. Ralph Willis MP) and asked to
explain myself. It was suggested to
me that a Commonwealth public
servant should not publicly comment
on policy matters. I responded that
if my colleagues were encouraged
to publicly defend the IR system
– at Industrial Relations Society
functions and elsewhere – then I
should be entitled to publicly criticise
the same system. It was the only shot
I had in the locker, as the saying goes.
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Mr O’Shea was none too impressed
with this logic. Later I found out
from Dr Michael Keating, who in
1983 was Secretary of DEIR and
based in Canberra, that it had been
recommended to him that I be
dismissed – indicating the accuracy
of Des Keegan’s hunch. Michael
Keating subsequently told me that
he rejected the proposal from the
Melbourne office. He maintained that
if DEIR took such action against me
it would be playing into my hands
and I would become a victim and
achieve some kind of martyr status.
An astute judgment, to be sure, since
a sacking would have substantially
increased my profile and provided a
convenient platform to advance the
cause of industrial relations reform
– even though it would have caused
some personal and financial distress.
So, I never heard from Jim O’Shea
again on this issue. But John Howard
was in touch shortly after and
offered me a job. I resigned from
DEIR in December 1983 and took
up a position as Howard’s private
secretary in January 1984. The
senior staffer was Michael Baume.
I soon discovered that the former
Liberal Party MP for Macarthur was
spending a fair bit of time seeking
pre-selection for a NSW Senate seat
– which he achieved and was elected
in 1984. In the Shadow Treasurer’s
office, Baume had focused on
economics and I concentrated on
other areas of policy – with special

responsibility for industrial relations.
With Baume’s departure in late 1984,
I became Howard’s chief-of-staff.
I spent time working with John
Howard on the Coalition’s industrial
relations policy. Howard managed
to bring about some reforms to the
Opposition’s policy as Deputy Leader
and Shadow Treasurer – and more
still after he succeeded Andrew
Peacock as Liberal Party leader on
5 September 1985. It was not easy.
At the time Labor and the trade
union movement were locked into
the centralised wage system. But
so were the business organisations
and some Liberals on the left of the
party under the effective leadership
of Ian Macphee (who had been
a senior minister of the Fraser
government and before that an
industrial relations lawyer).
The IR Club, as it then was, consisted
of organisations which were
registered under the Conciliation and
Arbitration Act – employer and trade
union entities – and more besides.
The ACTU was the peak body for
the trade union movement. The
Confederation of Australian Industry
fulfilled a similar role for employers.
The registered organisation among
the employer group with the most
clout was the Metal Trade Industry
Association – headed by the
amicable Bert Evans, who happened
to be a mate of Prime Minister Bob
Hawke and Sir Richard Kirby. All

The point was not that
the IR Club was about
to be demolished
following withering
criticism from a
Henderson/Howard/
Keegan trifecta. But
rather that, for the first
time in around half a
century, the ethos of
Australia’s centralised
industrial relations
system had been
questioned. A process
of de-legitimisation
had commenced.
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very clubby, to be sure.
Following the election of the Labor
government in March 1983, Hawke
wanted big business to have a
greater presence in the economic
debate. So, in December 1983, the
Business Council of Australia was
formed. The CAI still focused on
medium sized business while the
BCA covered Australia’s largest
companies. Small businesses were
not well organised at the time.
Soon both the BCA and CAI
expressed concern at the attempts
by John Howard, his Deputy Neil
Brown and his Shadow Treasurer Jim
Carlton to introduce quite modest
reforms in the area of industrial
relations aimed at making the system
more flexible with respect to small
business. John Howard recognised
that small business was the soft end
of trade union power – since the
unions were relatively weak in this
area. He proposed to commence the
industrial relations reform process
from this base.
The tension between business
and the Coalition came to a head
when John Howard and his senior
colleagues met with the BCA
over dinner at The Regent Hotel
(on Collins Street, Melbourne) on
Monday 3 February 1986. Reports of
the meeting soon leaked and were
reported by Gregory Hywood in
the Australian Financial Review the
following Wednesday.
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I was present at the meeting when all
BCA members who spoke criticised
Howard’s industrial relations policy.
They included BCA Chairman Bob
White (Westpac), Bill Dix (Ford
Australia), Stan Costigan (Rothmans),
Sir Roderick Carnegie (CRA), John
Utz (Wormald International), Jim
Layt (Blue Circle Southern Cement)
and Robert Robson (Australian
Guarantee Corporation). At the
time, the Coalition’s approach was
criticised in the two major business
outlets – the Australian Financial
Review and the Business Review
Weekly. In the latter magazine,
journalist Pam Williams ran a virtual
vendetta against John Howard and
those who supported his calls for
industrial relations reform.
September 1985 was not a good
time for anyone to become
Liberal Party leader. Labor’s Bob
Hawke was a popular figure and
the economy was in relatively
good shape. Yet despite internal
divisions within the Liberal Party
and opposition from the BCA on
industrial relations, the last poll
conducted before the parliamentary
recess in December 1986 had the
Coalition ahead of Labor by 48 per
cent to 42 per cent on primary vote.
But then – in early 1987 – the
Queensland National Party Premier
Joh Bjelke Petersen commenced his
ill-advised attempt to become Prime
Minister and the Coalition agreement
between the Liberal Party and the

National Party broke down. Hawke
called an early election and Labor
won easily in July 1987. Howard lost
the Liberal Party leadership in May
1989 and the cause of industrial
relations reform seemed doomed. I
had left John Howard’s employment
in late 1986 to form what became
The Sydney Institute.
Bob Hawke won again in March
1990 – against Andrew Peacock – at
a time of very high interest rates. By
1990, the Coalition had effectively
junked Howard’s industrial relations
reform agenda and Labor remained
committed to Australia’s highly
centralised industrial relations
system. And then came the
recession of 1990-91. Like the
recession of 1982-83, it led to very
high unemployment. Labor changed
leaders in December 1991 and Paul
Keating led the party to victory
against John Hewson in March 1993.
This demonstrated that so-called
“unlosable” elections can be lost.
Bob Hawke as Prime Minister
presided over the floating of the
Australian currency, financial
deregulation including the entry
of foreign banks, the unwinding
of protection and substantial
privatisation. However, ever a
union man, he did not tackle the
labour market.Keating and his
advisers understood that, since the
establishment of the Commonwealth
of Australia, protection and regulated
labour markets had gone hand in

hand. The phasing-out of protection
required some changes to the
centralised wage fixing system.
And so it came to pass that Labor,
during Paul Keating’s prime
ministership, commenced the
deregulation of the labour market. By
this time, the BCA had effectively quit
the IR Club and, in time, it became
an advocate of industrial relations
reform. Keating’s reforms in the
early 1990s were more substantial
than those proposed by Howard
in the mid-1980s. By now, however,
both government and business were
in the industrial relations reform cart.
And so was the Coalition.
Paul Keating did in 1994 what John
Howard had only dreamed about
a decade earlier. The Keating
government dismantled the
legacy of Henry Bournes Higgins
and deauthorised the Harvester
Judgement by placing economic
reality ahead of what was termed
“industrial relations reality” in the IR
Club. After becoming Prime Minister in
March 1996, John Howard continued
the process with the support of his
Treasurer Peter Costello and such
leading ministers as Peter Reith.
And then, in November 2007, along
came Kevin Rudd and Julia Gillard.
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SECTION 5

Julia Gillard and the
IR Club’s resurrection
The return of the Industrial Relations Club was formally
celebrated even before its (virtual) premises formally re-opened.
On 8 November 2007, just over
two weeks before the election with
Labor well ahead in the opinion
polls, the University of Melbourne
hosted Remembering Harvester: A
Centenary Symposium in the historic
Gryphon Gallery on Grattan Street,
Carlton. It was one those occasions
– much beloved by the ABC – where
everyone agrees with everyone else
and a thoroughly self-righteous and
ideologically correct time is had by
all. Speakers praised one another
on their inherent wisdom and, of
course, their compassion and sense
of social justice.
The symposium – which was opened
by Deputy Labor Leader and
Shadow Minister for Employment
and Industrial Relations Julia Gillard
– was sponsored by the Australian
National University’s Humanities
Research Centre along with
Melbourne University’s Australian

Centre at the School of Historical
Studies and the Centre for Human
Resource Management. Yet another
taxpayer subsidised gig.
No representatives from the
Liberal Party or the Nationals or
business addressed the function.
The Australian Industrial Relations
Commission was represented by its
President Justice Geoffrey Giudice
and the ACTU by its President
Sharan Burrow. Then there were
such IR Club academics on the
platform as Professor Joe Isaac,
joined by like-minded academics
including Professor Marian Sawyer,
Professor Marilyn Lake, Professor
Judith Brett and Professor Mark
Considine. Get the picture?
The occasion was held to celebrate
the centenary of the decision of
Justice Henry Bournes Higgins,
President of the Commonwealth

JOHN HOWARD AND PAUL KEATING TAKE ON THE IR CLUB 49

Court of Conciliation and Arbitration,
in the case titled Ex Parte H. V. McKay.
This decision, which was delivered
on 8 November 1907, became
known as the Harvester Judgment.
Under existing legislation, a
company could obtain an exemption
from certain excise duties if it
paid wages that were “fair and
reasonable”. The Sunshine Harvester
Company asked the Conciliation
and Arbitration Court to find that
its employees were paid fair and
reasonable wages. Justice Higgins
used the occasion to establish
the concept of a basic wage. In
time, the legislation that led to the
case was overturned by the High
Court. However, the trade union
movement used the basic wage laid
down by the Harvester Judgment
in subsequent negotiations with
employers over pay and conditions.
The Harvester Judgment essentially
established what was initially termed
the “living wage”. While the Higgins
living wage did not last for long, the
Harvester Judgment prevailed in the
sense that it established the principle
that wage levels in Australia should
be set by judicial decree and based
on social need, rather than take
account of market realities of supply
and demand.
All the speakers at the Melbourne
University symposium agreed with
each other that H.B. Higgins was
a wise chap with a kind heart. At
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the end of proceedings, all present
drank a toast to the living wage and
Henry Bournes Higgins. It was that
kind of function.
In her speech, which appears
to have been written by Labor
speech-writer Dennis Glover, Julia
Gillard heaped praise on both the
Harvester Judgment and Justice
Higgins. Ms Gillard declared this
decision embodied “the birth of
one of Australia’s founding values”
and became part of “our collective
thinking”. She added that Justice
Higgins’ decision had resolved
that Australia “should be a country
where no one who works should
need to live in poverty”. Ms Gillard
did not comment about the plight of
those who do not work on account
of being priced out of the market.
Clearly, delegates to the symposium
had come to praise Henry Bournes
Higgins – not to objectively analyse
him. According to Julia Gillard, H.B.
Higgins “took a lonely stand in
rejecting the racism that underpinned
the White Australia Policy at the time”
and was “a celebrated opponent of
conscription – particularly after his
son died during the Light Horse’s
famous charge at Beersheba in 1917”.
In fact, Higgins supported the White
Australia Policy and did not oppose
conscription. He was devastated by
the death-in-action of his son Mervyn
in December 1916 – well before the
charge at Beersheba – but always
supported the Allied cause.

Justice H.B. Higgins,
the effective founder of
Australia’s centralised
industrial relations system.
(National Library of Australia)

And what about Higgins’ Harvester
Judgment itself? Well, within a few
years it soon became evident that
the Higgins living wage had been a
disaster which priced employees out
of the workforce and his version of
what should be the living wage was
put in abeyance. In her Melbourne
University speech, Julia Gillard
acknowledged that the legislation
on which the Harvester Judgment
was based “was invalidated by
the High Court not long after” but
maintained that the “the Judge’s
wider reasoning has endured”. It is
true that the concept of a living – or
basic – wage has been a feature
of Australian industrial relations for
many years. But it is also true that
Higgins’ specific findings as to what

should be the living wage was soon
abandoned as impractical.
In Ex Parte H.V. McKay, Justice
Higgins specifically rejected what he
referred to as the “higgling of the
market”. He decided on a wage that
was “fair and reasonable” based on
“the normal needs of the average
employee, regarded as a human
being living in a civilised community”.
Higgins determined a living wage
for an unskilled male worker and
his family – defined as a husband
and wife and two or three children.
Higgins was not interested in the
situation of working women – single
or married – a fact which was
ignored by the feminist Gillard.
After all, the Harvester Judgement
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symposium was not the occasion for
such home truths.
The essential problem with the
Harvester Judgment turned
on Justice Higgins’ belief that
wages and conditions should be
inviolable to market conditions; that
unemployment and bankruptcy
were preferable to bargaining
between employers and employees.
In short, the Harvester Judgement
took no account of the market place
– and, in particular, of the reality that
Australia traded goods and services
on world markets. Moreover, Higgins
seemed unable to distinguish
between public enterprise (which
relied on the taxpayer) and private
business (which had to make profits
in competitive markets).
Also, Higgins fudged the truth. As
W.M. Robbins and Ian Harris pointed
out in the November 2007 issue
of Labour History, H.B. Higgins
manipulated the evidence before
him in Ex Parte H.V. McKay to come
to the conclusion which he wanted
to reach: “Higgins did not go from
the facts to the decision; on the
contrary, he seems to have reached
for a new principle while making
every effort to ensure that the facts
sat on the side.”
The flaw in the living wage concept
soon became evident when, in
the 1909 Broken Hill Mines Case,
Justice Higgins declared that it was
better for an employer to go out
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of business than to pay employees
less than the prevailing basic wage
as determined by the taxpayerfunded and tenured judges on the
Arbitration Court. As Edward O.
Shann commented in his 1930 book
An Economic History of Australia,
“the propriety of a wage, the legal
award of which would abolish their
jobs, was not plain” to some workers
at the time. Quite so.
The problems with the Harvester
Judgment went beyond Higgins’
refusal to consider the ability of
employers to pay. He also declined
to acknowledge geographical
differences – namely, that it was
more expensive for a worker to
bring up a family in, say, Sydney
than, say, Geraldton. In addition,
Higgins overlooked the fact that
not all male labourers were married
with children and that life was no
more expensive for a single man
that it was for a single woman. The
economic historian W.K. Hancock,
in his book, Australia (Ernest Benn,
1930), maintained that – due to
the Harvester Judgment – in 1920
Australian businesses were being
forced to support 450,000 nonexistent wives and over two million
non-existent children.
Today it is fashionable, especially in
academic circles, to praise – even
toast – the living wage. However,
Higgins’ contemporaries were
more realistic in their assessments –
especially during the economic crisis

of the 1930s. The basic wage was
cut during the Great Depression and
only partly restored when prosperity
returned. Industrial tribunals began
to focus on the capacity of industry
to pay – a phenomenon Higgins
simply refused to consider. The
problem was that this was viewed
from a centralised perspective – and
decisions applied to businesses
which were making good profits and
those on the verge of bankruptcy. An
award handed down with respect to
the metal trades industry had a flowon impact on all other industries.
In time, governments accepted the
responsibility of ensuring a social
safety net. Initially child endowment
was a principal means to this end.
In more recent times, governments
focused on generous payments
along with tax concessions for
families with dependent children.
Justice Giudice concluded his
comments to the University of
Melbourne symposium without a
word of criticism of Henry Bournes
Higgins or his decision in the
Harvester Judgment:

The collection will be an enduring
commemoration of the Harvester
decision one of the most
significant events in the social,
economic and political history of
our country.
It was very much a case of
“don’t-talk-about-the-HarvesterJudgement-calamity – just-praiseHenry-Bournes-Higgins”.
Within a couple of weeks of the
Harvester Judgment symposium,
the Rudd/Gillard government began
to implement its agenda to dump
Work Choices and restore the IR
Club to what its extant members had
regarded was its rightful place. Of
course, conservative politicians and
business leaders were not the only
significant groups without a seat at
the Harvester Judgment symposium
table. There was also no room for the
unemployed or the under-employed.
It has been ever thus at the Industrial
Relations Club.

The basis for the fixation of the
minimum wage, indeed of all
minimum wages, has always been
contentious and will continue to
be so. It is obviously desirable that
the debate be informed by history.
The papers delivered today are
a wonderful contribution to the
study of wage fixation in Australia.
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SECTION 6

The Abbott Government’s agenda
Mark Latham led Labor to a disastrous defeat in the October
2004 election. John Howard joined Bob Hawke as a four-times
winner, only exceeded by Robert Menzies – who won seven
elections between 1949 and 1963.
The Coalition’s strong performance
in the Senate vote, particularly in
Queensland, meant that it would
obtain a Senate majority as of 1 July
2005. This made the introduction of
Work Choices possible.
John Howard had taken the issue
of reforming the unfair dismissals
law to the 2004 campaign. But, in
the area of industrial relations, that
was about it. However, following the
surprise result, there was a feeling
within the Liberal Party room that
the Howard government should
not do what Malcolm Fraser did
or, rather, did not do. The Fraser
government had a Senate majority
from the time of its election in
December 1975 until 1 July 1981
(when the Senators elected in the
December 1980 election took their
seats). There was, and remains, a
view within the Liberal Party that
Malcolm Fraser did not do enough
with the mandate obtained during
his first two terms.

When John Howard took his
Work Choices concept to Cabinet
in the wake of the 2004 election,
he was at the height of his personal
authority. Only two Cabinet Ministers
expressed concern at the wisdom of
the proposed reforms. Namely, Tony
Abbott (then the Minister for Health)
and Kevin Andrews (then Minister
for Employment and Workplace
Relations).
In the event, Work Choices was
approved by Cabinet and Messers
Abbott and Andrews went into
collective responsibility mode. Some,
like Tony Abbott and Kevin Andrews,
privately believed that Work Choices
would upset some employees for no
substantial gain. There were other
critics, from a different perspective.
Ray Evans, founder of the H.R.
Nicholls Society, believed that Work
Choices was too regulatory. And
then there was the trade union
movement which presented Work
Choices as an attack on workers’
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rights and used it to rally its
depleting base.
The Coalition’s defeat in November
2007 had a searing impact on the
Liberal Party and the Nationals. Both
resolved not to introduce substantial
legislation after an election for which it
had not received a mandate during a
campaign – especially if the legislation
could be presented as adversely
affecting living standards. Hence the
reluctance of the Abbott government
to attempt widescale industrial
relations reform after its 2013 victory
in which it sought a limited mandate
with respect to industrial relations.
The most controversial part of Work
Choices turned on the dropping of the
no-disadvantage test. This meant that
industrial agreements could be made
between employers and employees
where the latter consented to the
reduction of some existing rights –
often after a bargain over other rights.
The no-disadvantage test was part of
the Howard Government’s Workplace
Relations Act 1996 – reforming
legislation which followed the Keating
Government’s 1993 amendments to
the Industrial Relations Act 1988.
The political reaction to the dropping
of the no-disadvantage test was such
that it was replaced in May 2007 with
a new “fairness test”. This meant that
Work Choices in its original form only
applied for just over a year.
Professor Judith Sloane, who has
criticised the wisdom of the Work
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Choices concept, analysed what
occurred under the legislation in
The Australian on 29 October 2013:
It is useful to consider what the
associated macroeconomic
outcomes were in that period.
In short, they were stunningly
good. Full-time employment grew
by more than 350,000 or close
to 5 per cent. Unemployment
fell from 4.9 per cent to 4.3 per
cent while the rate of workforce
participation rose 0.7 percentage
points. Wages increased 5 per
cent over the period, contradicting
the predictions of union leaders
that employers would drive down
wages. And GDP grew more than
5 per cent.
On that basis, Work Choices was a
far superior instrument of economic
policy than the Fair Work Act,
which has been associated with
much lower rates of employment
growth, higher unemployment,
falling participation, modest
wage increases and sluggish
output growth.
In writing this essay, I approached three
key figures in Australia’s centralised
industrial relations system. Namely,
Justice Iain Ross (President of the
Fair Work Commission), Ged Kearney
(ACTU President) and Senator Eric
Abetz (Minister for Employment). The
first two are supporters of the existing
system. Senator Abetz is a longestablished public critic – but someone

ACTU President Ged Kearney

President of the Fair Work
Commission Iain Ross.

(Kym Smith/Newspix)

(Alex Ellinghausen/Fairfax Syndication)

who does not intend to implement
substantial reform without taking
the issue to an election.
Currently the Fair Work Commission
is responsible for maintaining a
safety net of provisions through the
wage review process and the award
system. It also plays a role in dispute
prevention and dispute resolution.
Justice Ross points out that, under
the Fair Work Act, the Commission
is obliged to have regard to the
economic consequences of its
decisions – both in terms of inflation
and unemployment. He added
that the Commission’s decisions
mainly impact on the wages and
conditions of those who are on the
award minimum. There are currently
about 120 awards. Then there are
the national legislative minimum
standards which are enshrined in
the Fair Work Act.

It is clear that the role of the Fair
Work Commission is constrained
by the provisions of the Fair Work
Act. In our discussion, I focussed on
two criticisms of the Commission
– namely the background of the
Commissioners and their focus
on those who cannot get into
the workforce.
Gerard Henderson: You would
have heard the argument that
there are very few people on
the Commission who have ever
worked in the private sector or in
small business.
Iain Ross: I’ve heard the argument.
Yes.
Gerard Henderson: What do you
think of it?
Iain Ross: Well, I don’t think it’s
necessarily accurate. Anyone
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who’s been a barrister has
operated a small business.
Gerard Henderson: They’re selfemployed.
Iain Ross: Yes.
Gerard Henderson: But you don’t
employ people as a barrister.
Iain Ross: No. You employ people
as a partner in a law firm.
Gerard Henderson: Yes.

During the period of the
Rudd/Gillard/Rudd
governments, as the
Australian Mines and
Metals Association has
pointed out, 18 out of
27 appointments to the
Commission had trade
union backgrounds or
affiliations.

Iain Ross: But do you think it
would be better getting someone
who runs a small electrical
contracting business and employs
people to be appointed as a
member and have to interpret
legislation that’s subject to
judicial review?
Iain Ross is not responsible for
appointments to the Fair Work
Commission. During the period of
the Rudd/Gillard/Rudd governments,
as the Australian Mines and Metals
Association has pointed out, 18 out of
27 appointments to the Commission
had trade union backgrounds or
affiliations. In response to such
criticism, Justice Ross comments
that the Howard Government
primarily made appointments from
the employers’ side.
Discussion turned to employment.
Gerard Henderson: Do people
talk much about unemployment
and under-employment in the
Commission? Unemployment
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has gone from 4 per cent to 6 per
cent in the last six years. It’s a
big increase.
Iain Ross: It is. Yes.
Gerard Henderson: There’s underemployment as well. Which is
hard to calculate.
Iain Ross: Yes. There’s underemployment and overemployment, to a degree.

there’s no doubt that the terms
of trade have peaked and are
dropping. There’s no doubt that
with a high dollar, many of our
trade exposed industries are
under significant pressure. There’s
significant structural adjustment
in manufacturing and retail is
depressed.
Justice Ross recognises Australia’s
economic challenges and the
dramatic structural adjustment
many industries are facing. But
he is wedded to a centralised
industrial relations system where
outcomes are imposed at a national
level without any real reference to
conditions in particular industries or
regions, let alone circumstances of
individual firms.

Gerard Henderson: You think
there’s over-employment still?
Iain Ross: Well, to a degree there
is. There are people working
longer hours than they want to.
The ABS stats tell you that …
Gerard Henderson: They’re
getting paid.
Iain Ross: Yes, yes. But the ABS
stats would tell you that they are
working more hours than they
want to. But I don’t think it – I’m
not suggesting that it balances
out. Those who work part-time
would say that they want to work
more hours. Where the rubber
hits the road on those issues is the
annual wage review and yes it is
an issue. It’s an issue that we dealt
with in our decision last year. I’m
certainly very conscious that we’re
in an economy going through a
difficult structural transition. You
can have a debate about whether
we are at the end of the mining
boom or it’s gone, whatever. But

It is much the same with ACTU
president Ged Kearney.
Gerard Henderson: In the ACTU,
and the trade union movement
generally, there’s virtually no one
in a senior position who’s ever
worked in business.
Ged Kearney: I’m not sure that’s
true.
Gerard Henderson: Well, unions are
a business in one sense. But they
are a protected business because
you can’t set up a rival business.
Ged Kearney: Well, I come from
a small family business where I
worked and helped and had an
input into it.
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Gerard Henderson: But you
don’t have a business background
and none of your colleagues have
business backgrounds. Have any
of your colleagues had to make
up a pay packet who wasn’t in
a protected business like a
trade union?
Ged Kearney: I don’t know. I
have never really looked at the
union movement in that way.
But, you know, you could argue
the reverse. You could say: “Has
Malcolm Turnbull ever had to
work on a production line and live
on $18 an hour so that he would
know what it was like and depend
on public health care and depend
on sending his kids to a state
school or actually be unemployed
for three years?”
When I suggested that the growing
levels of unemployment and underemployment might have been a
factor in Labor’s significant loss
in the September 2013 election,
Ms Kearney dismissed the view –
declaring that the electorate would
have had no position on what “Tony
Abbott’s views are on a deregulated
labour market”. But this is not the
point – since the Liberal Party leader
did not campaign on industrial
relations. The point turned on
whether job insecurity was a factor
in Labor’s defeat.
The Age’s Tim Colebatch is no
Liberal Party supporter. But, on
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13 September 2013, he wrote that
“rising unemployment and falling
full-time jobs appear to have been
a key factor behind the large swings
against Labor across south-eastern
Australia in Saturday’s election”.
Writing in The Weekend Australian
on 5-6 October 2013, John Black
(a former Labor Senator for
Queensland) commented that “the
labour market is now bedevilled
by increasing unemployment,
under-employment and hidden
unemployment”. He drew particular
attention to the private sector
labour market.
Tony Abbott has never been an
enthusiast for labour market reform.
In this sense, he has not shared
the economic reform agenda of a
John Howard or a Peter Costello.
Moreover, Tony Abbott has learnt
from his predecessors. The Howard
experience has taught politicians
not to surprise voters after elections
by implementing controversial
policies which were not taken to
an election. The Gillard experience,
with its broken promise not to
introduce a carbon tax, has also
sent out an unequivocal lesson that
commitments – whether of the
affirmative or negative kind – must
not be junked unless in response to
an emergency situation.
It is likely that the Abbott
Government will do – or attempt
to do – in office essentially what
it promised to do before the

Employment Minister Senator Eric Abetz and Prime Minister Tony Abbott have
committed to targeted reforms prior to a Productivity Commission review of the
Fair Work Act. (James Croucher/Newspix)

election. I discussed the Coalition’s
agenda in an interview with the
Employment Minister, Senator Eric
Abetz, on 21 October 2013.
The Coalition will move initially, as
it has now done in the Parliament,
to re-establish the Australian
Building and Construction
Commission. Other proposed
changes taken to the election
include establishing “individual
flexibility arrangements” along
the lines of the model originally
promised by Labor, changes to the
good faith bargaining provisions and
the speeding up of applications for
greenfields agreements.

More broadly, the Coalition will ask
the Productivity Commission to
review the Fair Work Act. Senator
Abetz mentioned that the former
Labor government “never had the
regulatory impact statement that
should have accompanied the Fair
Work Act”. He regards the Laborcommissioned report titled Towards
More Productive and Equitable
Workplaces: An evaluation of the Fair
Work legislation as having “skewed
terms of reference” and prepared by
a “friendly body”.
And then there was the composition
of the Fair Work Commission:
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The Abbott
Government
should take up the
cause of the labour
market outsiders,
because we know
the Industrial
Relations Club
will not.

Gerard Henderson: On the Fair
Work Commission, I spoke to
Iain Ross and he seems a nice
sort of guy.... But – you would be
aware of this – there’s probably
no one around the Fair Work
Commission who’s ever worked
in business, beyond being a
self-employed barrister. What
about appointments to the Fair
Work Commission which seem to
have gone, in recent years, down
the line of appointing former
employee advocates.
Eric Abetz: The recent spate of
[Labor] appointments to the Fair
Work Commission has been highly
unbalanced. I have been critical
of some appointments such as
Bernie Riordan’s appointment.
When [former ACTU secretary] Jeff
Lawrence was “hip-and-shouldered”
out of the ACTU, I predicted that
he would get a soft landing in
the Fair Work Commission – that
is exactly what happened. And
when this becomes so predictable
it does undermine the reputation
of the Fair Work Commission. We
have indicated that we would like
to have somebody with some
small business – genuine small
business – experience on the Fair
Work Commission.
Rightly or wrongly, John Howard’s
Work Choices strategy failed. But
there is an option for Prime Minister
Tony Abbott if he wants to achieve
industrial relations reform aimed
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at increasing productivity. It is to
go back to when John Howard
initiated the reform process at the
time of his National Press Club
address in September 1983. That is,
to commence the reform process at
the soft end of union power – in the
small to medium business area.
Since the passing of the Conciliation
and Arbitration Act in 1904, trade
union power has been built on
legislative privilege – which still exists
today. Interviewed on ABC Radio
National Breakfast on 25 March
2013, ACTU Secretary Dave Oliver
proclaimed that the union movement
was “out there representing about
60 per cent of the workforce”. This
is achieved despite the fact that
less than 20 per cent of the total
workforce is unionised.
The Rudd/Gillard/Rudd government
made a point of strengthening trade
union legal privileges in the system.
Under so-called right of entry
provisions, for example, trade union
access to workplaces has been
made much easier, despite earlier
assurances by Julia Gillard that the
regime would not change. Legislative
changes have had virtually nothing
to do with genuine issues like health
and safety standards and everything
to do with government-sanctioned
recruitment drives, in some cases by
unions with no existing relationship
to a workplace.
Another example is the degree to

which unions have been granted
additional scope for “protected
industrial action” in agreement
making, often linked to matters
beyond any reasonable definition
of terms and conditions. The whole
area of trade union privilege is ripe
for review in a future Productivity
Commission inquiry.
A decade ago, the Industrial
Relations Club was discredited.
Now it’s back – its influence
possibly enhanced by the greater
centralisation of industrial relations
following Work Choices legislation.
In his role as Workplace Relations
Minister, Bill Shorten did much
to re-establish the powers of the
Fair Work Commission along with
the privileges of the trade union
movement. It is likely that, in
Opposition, Labor will oppose any
industrial relations reforms which
have the impact of reducing the
influence of trade unions.
John Howard introduced Work
Choices without a compelling
reason. It’s possible that Tony
Abbott may be compelled to
act on industrial relations reform
if unemployment and underemployment remain acute problems
in some parts of Australia. It
would make sense for the Abbott
Government to take up the cause
of the labour market outsiders,
because we know the Industrial
Relations Club will not.
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Whither the Industrial
Relations Club?
Maurice Newman’s suggestion that Australian wages are high
by international standards engendered publicity and criticism.
There was also considerable focus on the fact that he heads the
Prime Minister’s Business Advisory Group – which suggested
that he might be the Dr Jekyll to Tony Abbott’s Mr Hyde.
Notably, no such outrage emerged
when Professor Ross Garnaut, a
consultant to the Rudd/Gillard
governments and formerly senior
economic adviser to Prime Minister
Bob Hawke from 1983 to 1985, made
a not dissimilar comment. In his
book Dog Days: Australia after the
Boom (Black Inc, 2013), Professor
Garnaut writes:
Minimum wages of unskilled
workers, high by international
standards in the 1990s, are further
out of line with other countries
now. At the exchange rates of
early 2013 they were twice what
minimum wages are in the United
States and one and a half times
those of European countries
with similar systems. While
high minimum wages raise the
incomes of low-income working

households in which there is no
unemployment, at Australian
(as distinct from US) levels they
discourage employment of
unskilled people. This has not
been a large problem through
the boom, but it will be more and
more important in the harder
times ahead, because high
minimum wages inhibit growth in
jobs for workers on the edge of
the labour force.
Ross Garnaut does not want a low
wage Australia. Nor should he. It’s just
that Professor Garnaut recognises
that Australian industries have to be
competitive on world markets.
In the first decade in the 20th
Century, Australia adopted a
“protection all round” approach
– whereby industries which paid
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higher wages and provided better
conditions than their competitors
were protected by tariffs and quotas
while employees were protected
from competition by cheap Asian
labour. Today, levels of protection
in Australia are low by international
standards and there is a nondiscriminatory immigration policy
in place. What’s more, the currency
floats on world markets.
In order to remain globally
competitive, Australian industries
and firms must be flexible. Yet,
over the past six years, Australia’s
industrial relations system has been
re-regulated, trade union rights have
been enhanced and the Industrial
Relations Club – the members
of which have scant economic
expertise and virtually no business
experience – has been restored to its
previous glory.
In such an environment, the most
prosperous businesses and the
better qualified and educated
employees will survive well enough.
So will those in public sector
employment. However, unskilled
workers in marginal private
sector jobs – including young
Australians – are often the victims
of the unintended consequences
of decisions by members of the
Industrial Relations Club.
The Abbott government is unlikely
to disband the IR Club any time
soon. But there is good reason
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to pursue the debate about the
most suitable industrial relations
framework for Australia – not
merely with respect to wages but,
more importantly, with respect
to conditions and rules of work
imposed by all kinds of regulations.
The Industrial Relations Club has
returned – but its ethos can and
should be challenged and its tenure
need not be permanent.
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The return of the
Industrial Relations Club
GERARD HENDERSON
The institutions, ideas and interests that support
centralised industrial relations in Australia are
ascendant once again. Thirty years after his
celebrated Quadrant essay “The Industrial Relations
Club”, The Sydney Institute’s Executive Director
Gerard Henderson examines the return of the IR
Club to centre-stage in an economy undergoing
far-reaching structural change and more exposed
than ever to global economic competition.
While different in some ways from the IR Club of
days gone by, Henderson identifies the similarities
as well. Among the most prominent is a concern
for labour market “insiders”, often to the detriment
of “outsiders” – in particular, the unemployed and
the underemployed.
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